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Eleven states and the District of Columbia have enacted 
unemployment insurance legislation in cooperation with the 
Federal Government’s Social Security Act. These states are: 
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York and the District of Columbia. 
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Interstate Commerce Activities 
and 


The Social Security Acts 


EpwarpD RoESKEN 1 


With the enactment of the Fed- 
eral Social Security Act and of 
State Unemployment Insurance 
Acts intended to be coordinating 
with respect to it, questions have 
arisen concerning the application 
of such state.acts to foreign corpo- 
rations which have previously re- 
garded themselves as not “doing 
business” within states because 
they have been engaged exclusively 
in interstate commerce activities 
there. 


Section 8 of Article I of the 
Federal Constitution gives to 
Congress the power 

“To regulate Commerce with 
foreign Nations, and among the 


several States, and with the Indian 
Tribes.” 


Section 906 of the Title IX of the 
Federal Social Security Act pro- 
vides as follows: 


“Sec. 906. No person required 
under a State law to make pay- 
ments to an unemployment fund 
shall be relieved from compliance 
therewith on the ground that he 
is engaged in interstate commerce, 
or that the State law does not 
distinguish between employees en- 
gaged in interstate commerce and 
those engaged in intrastate com- 
merce.” 


Nine states and the District of 
Columbia have enacted Unemploy- 
ment Insurance Laws designed to 
cooperate with the Federal Social 
Security program. All of these 
apply to employers without excep- 
tion as to the possible interstate 


character of the activities of cer- 
tain foreign corporations. The ques- 
tion has naturally arisen whether 
compliance with Unemployment 
Insurance requirements will tend 
to affect the status of such foreign 
corporations under tke qualifica- 
tion requirements of these states, 
if they are engaged there exclu- 
sively in interstate commerce. 

It is possible that the drawing 
by Congress of state jurisdiction 
abou employees engaged within a 
state in interstate commerce may 
eventually come before the courts, 
when considering the extent to 
which Congress has yielded to the 
States its power to regulate com- 
merce among them. In the mean- 
time, it is apparent that it was the 
intention of Congress, by the enact- 
ment of Section 906, quoted above, 
to have the State Unemployment 
Insurance Acts apply to those en- 
gaged in interstate commerce within 
a state having an Unemployment 
Insurance Act. Thus, a situation 
may develop where foreign corpo- 
rations with activities limited to 
interstate commerce may be re- 
garded as subject, in one or more 
states, to comply with such Unem- 
ployment Insurance legislation, but 
may not be regarded as “doing 
business” within the meaning of 
the laws of those states concerning 
qualification and related require- 
ments until such time as Congress 
speaks further upon the subject of 
interstate commerce. 
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Domestic Corporations 


Alabama. 


Right of preferred stockholders to maintain suit on behalf of 
corporation.* Plaintiffs, preferred stockholders of an Alabama com- 
pany, brought this action on behalf of the corporation, after unsuc- 
cessful attempts to induce the directors and the holder of all of the 
common stock to take action toward having a contract, which had 
been entered into by the company with the Tennessee Valley Au- 
thority, declared invalid and its performance enjoined. Grounds for 
instituting the suit were that the contract was injurious to the 
interests of the corporation and in violation of law. The United 
States Supreme Court sustained the right of plaintiffs to bring the 
action, although denying the relief sought because of findings con- 
trary to plaintiffs’ claims, saying that “the opportunity to resort to 
equity, in the absence of an adequate legal remedy, in order to pre- 
vent illegal transactions by those in control of corporate properties, 
should not be curtailed because of reluctance to decide constitutional 

uestions.” Ashwander et al. v. Tennessee Valley Authority et al, 
S. Ct. 466. (Petition for rehearing denied, March 2, 1936.) 
Forney Johnston of Birmingham, and James M. Beck of Washing- 
ton, D. C., for petitioners. John Lord O’Brian, and Stanley F. Reed, 
Sol. Gen., of Washington, D. C., for respondent Tennessee Valley 
Authority. W. H. Mitchell of Florence, for respondent City of Flor- 
ence, Ala. Thomas W. Martin, Perry W. Turner and William 
Logan Martin, of Birmingham, for respondent Alabama Power Co. 
Courtland Palmer of New York City and John T. Stokeley of Birm- 
ingham for respondent Chemical Bank & Trust Co. 


* The digest is limited to the question of corporation law involved in this 
case, on which the court was divided, five to four. 


California. 

Rights of pledgee of stock as against title of purchaser at execution 
sale; sufficiency of indorsement of certificate of stock. In order to 
secure a loan made by plaintiff, a stockholder in defendant compan 
delivered to him his stock certificate duly endorsed. After a default 
in payment, there was a pledge sale at which plaintiff purchased the 
stock. He did not, however, have the stock transferred to his name 
on the books of the company. Subsequently, a levy upon a writ of 
execution was made upon the stock in the name in which it still 
stood on the books of the company. The stock was sold at execution 
sale, purchased by the individual defendant, to whom the corporation 
issued a certificate. Plaintiff, in this action, seeks to compel the 
corporation to cancel the certificate issued to the individual defendant 
and to issue a new certificate to the plaintiff. A judgment in the 
lower court in favor of the plaintiff was affirmed, the court holding 
that under the Uniform Stock Transfer Act of 1931, there was not, 
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under the circumstances, a requirement for the issuance of a new 
certificate to plaintiff or of notice to the corporation, and that the 
assignment by the stockholder, accompanied by physical delivery of 
the duly endorsed certificate of stock for value as a pledge, took 
priority over the title acquired by the individual defendant at the 
execution sale. 

A further question concerned the sufficiency of the indorsement 
of stock issued in the name of “Dr. Lawrence G. Clark” by a signa- 
ture reading “L. G. Clark.” There being no claim that the indorse- 
ment was made by a person other than the actual stockholder, the 
indorsement was held sufficient. Clark v. Western Feeding Company 
et al., 52 P. (2d) 991. R. D. McLaughlin of Los Angeles and Walter 
L. Jenkins of Glendora, for appellants. Bernard Potter, Donald M. 
Keith and Gwartney & Gall of Los Angeles, for respondent. 


Indiana. 


Evidence required to warrant a finding that a corporation is 
insolvent. Where the evidence showed that a corporation was 
indebted to various creditors in amounts aggregating at least $25,000, 
and where it also showed that the company was unable to pay its 
debts, it was held that there was sufficient evidence to warrant a 
finding that the corporation was insolvent and to justify the appoint- 
ment of a receiver. Merriman & Wasson Co., Inc. v. Eagle Pencil Co., 
199 N. E. 243. Chas. H. Foley of Martinsville and Harry F. Pavey 
of Indianapolis, for appellant. John E. Sedwick of Martinsville, for 
appellee. 


Missouri. 

Where assignment of shares of stock was induced by fraud, court 
of equity may compel retransfer. In this case, the court found evi- 
dence to sustain plaintiff’s charge that the defendants had conspired 
together and fraudulently induced him to assign his stock to one of 
the defendants. “In bringing about that assignment, defendants 
falsely represented material facts, which plaintiff was not in a posi- 
tion to ascertain, to induce him to make the transfer.” The conclu- 
sion was reached that, under the circumstances, a court of equity is 
authorized to compel restitution. The decree by the lower court for 
a retransfer of the shares in dispute to the plaintiff was affirmed. 
Breneman v. The Laundry et al., 87 S. W. (2d) 429. Bryan, Williams, 
Cave & McPheeters of St. Louis, for appellants. Kratky, Soffer, 
Nessenfeld & Cox of St. Louis, for respondent. 


New Jersey. 

Agreement to repurchase stock at par or for a specified amount 
held invalid where unauthorized and made in disregard of equitable 
rights of other stockholders. Complainants are preferred stockhold- 
ers of a company who seek an injunction to restrain others of the 
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preferred stockholders from prosecuting actions against the corpo- 
ration based upon agreements alleged to have been made by agents 
of the company, at the time the second group purchased their stock, 
that the company would repurchase the stock at par at any time or, 
in some cases, at 98. Such agreements were not authorized by the 
certificate of incorporation, nor were they made by any authorization 
of the board of directors, or with the knowledge and consent of 
complainants or of other preferred stockholders who purchased their 
stock in the open market through the usual channels. The injunc- 
tion was granted, the Court of Chancery saying: “The equitable 
rights of the preferred stockholders, situated such as are the com- 
plainants, are as sacred as the rights of the preferred stockholders 
whose stock the corporation, in breach of its contract with the bod 
of the preferred stockholders, may have agreed to repurchase. If 
one group is permitted to rescind the transaction whereby they pur- 
chased their stock, then the other group should equitably be en- 
titled to the same relief. The necessary effect of permitting all to 
rescind would be to impair the capital of the company, to render the 
company unable to pay its creditors in full, effect a return or with- 
drawal of the capital of the company contrary to section 30 of the 
General Corporation Act (2 Comp. St. 1910, p. 1617, Sec. 30, as 
amended by P. L. 1930, p. 376 [Comp. St. Supp. 1930, Sec. 47-30]), 
and, what is more important, to disable it from performing its func- 
tions as a public utility. Under such circumstances, to grant relief 
to one group of preferred stockholders and deny it to the others 
would permit one to have an unjust advantage over the other.” 
Hoops et al. v. Leddy et al., 182 A. 271. John Milton of Jersey City, 
for complainants. Morris H. & Charles E. Cohn, William Harris 
and Joseph Autenrieth of Newark, for defendants. 


Pennsylvania. 


Conditional subscription agreement to purchase stock, entered into 
after incorporation, held unenforceable if conditions are not com- 
plied with. A stock subscription, entered into after the incorpora- 
tion of a company, provided that it was not to be enforceable unless 
a test as to the successful sale of the company’s products had been 
carried out by a board of directors to be composed in part of three 
members to be selected by the subscriber and his associates. No 
board, so constituted, was ever elected. The agreement was held 
unenforceable, the court pointing out that the result would have been 
otherwise had the subscription been made prior to incorporation, as 
then the subscription is to be regarded as absolute and unqualified 
and any condition attached thereto void. A. B. Berger v. Frank S. 
Callander and O. T. Bielau, Receivers of General Products Corporation, 
United States Circuit Court of Appeals, Third Circuit, decided 
January 28, 1936. (Not yet officially reported.) Commerce Clearing 
House Court Decisions Reporting Service Requisition No. 151007. 
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Foreign Corporations 


Alabama. 


A corporation carrying on, in a foreign state, the business for 
which it was organized, is subject to franchise taxes there, The state 
franchise tax being applicable to “all foreign corporations doing busi- 
ness in this State,” the question was whether appellant foreign cor- 
poration had engaged in business within the State and was liable 
for the tax. It had been organized to purchase the lands and other 
property in Alabama of a corporation then in liquidation and to 
enter into a lease with an Alabama corporation whereby that corpo- 
ration would cut and manufacture timber upon the lands of the 
company which was being liquidated. The lease was entered into 
and under its terms appellant was to receive its compensation upon 
a percentage basis. Appellant foreign corporation was held to be 
exercising its charter powers in Alabama, through the Alabama 
corporation and subject to the franchise tax, the court determining 
that the fact that the corporation which had been directed to cut 
and manufacture the timber “may be designated as a lessee instead 
of agent does not deprive the transaction from the exercise of a 
charter power and the doing of business in this State.” Wisconsin 
Coosa Company v. State of Alabama, Alabama Supreme Court, 
decided January 16, 1936. (Not yet officially reported.) Commerce 


Clearing House Court Decisions Reporting Service Requisition No. 
150331. 


Maryland. 


Corporation held subject to service of process in state where 
substantially all of its business activities are carried on. Defendant 
Delaware company appeared specially in this case in the United 
States District Court, District of Maryland, and filed a motion to 
dismiss the bill of complaint. One of the principal grounds was 
that the court had no jurisdiction over defendant. The motion to 
dismiss was overruled upon the court’s finding that defendant, a 
holding company, had an office in Baltimore, where its books and 
records were kept, all meetings of its board of directors and its 
executive committee held, where it received its mail and prepared its 
income tax return. Further, it had no substantial business outside of 
Maryland and transacted its business as a holding company in Mary- 
land. Under these facts, the court concluded “that the corporation 
is doing business in Maryland, is to be found here and is subject to 
the jurisdiction of this court, process in this case having been prop- 
erly served upon its officers.” Morton Wolman et al. v. State Founders, 
Inc., January 17, 1936. (Not yet officially reported.) Commerce 
Clearing House Court Decisions Reporting Service Requisition No. 
150219. 
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New York. 


Suit oe involving internal affairs and management of a cor- 
poration should be instituted in state of domicile of company. Plain- 
tiff, a stockholder in a Minnesota corporation, sought by an action 
instituted in the New York Supreme Court, which was removed to 
the United States District Court for the Eastern District of New 
York, to obtain an order restraining defendant Minnesota company 
and its officers and directors from holding a proposed meeting of 
the company in Minnesota and voting thereat, and directing, also, 
that defendant company be enjoined from amending its charter by 
accepting the provisions of the Minnesota Business Corporation Act, 
from proceeding under the provisions of that Act to change its stock 
from par to no-par and from increasing its stock as so changed, from 
issuing convertible bonds under the provisions of that Act, and that 
the corporate and individual defendants be restrained from spending 
the money of the corporation in furtherance of a plan for the revision 
of the capital structure of the Minnesota corporation. 

The United States District Court, in dismissing the action and 
refusing the injunction, said: “On the issues raised by the complaint, 
it seems clear to me that the internal affairs and management of a 
foreign corporation are directly involved (citing cases). An addi- 
tional ground for declining jurisdiction in this suit and remitting the 

laintiff to the courts of the state where the corporation is organ- 
ized, is that the court’s decision would necessarily involve the con- 
struction and application of the laws of the foreign state under which 
the corporation is organized.” “Furthermore, we must not lose sight 
of the fact that the transactions this court is asked to enjoin are not 
to take place within the territorial jurisdiction of this court but in 
St. Paul, Minnesota, the state of the domicile of the defendant cor- 
poration, and it is to the courts of that state that plaintiff should 
resort in the first instance to construe and declare its law, which 
courts can, if it be required, compel obedience by force.” Garfield 
et al. v. The Great Northern Railway Company et al., United States 
District Court, Eastern District of New York, decided December 20, 
1935. Commerce Clearing House Court Decisions Reporting Service 
Requisition No. 149709. Garfield & Seligson; for plaintiff. Hines, 
Rearick, Door & Hammond, for defendant Great Northern Railway 
Company. 


Tennessee. 


Erection of sign listing foreign corporation’s offices in another 
state, noe with single instance of loan effected on Tennessee 
property, held not to be doing business. In an action to foreclose 
a trust deed involving property in Tennessee, the defense was raised 
that the Prudence Company was not qualified to do business in the 
state and that its activities constituted the transaction of business. 
These activities were limited to the loaning of money, under a 
contract made outside the state, upon a Tennessee building, together 
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with the erection of a sign on the building to the effect that after its 
completion the first mortgage on the building would secure guaran- 
teed bonds of the company, followed by the addresses of three of its 
offices in another state. The court, in holding this was not the 
doing of business in Tennessee in such a way as to require qualifica- 
tion, said: “It does not seem to us that this sign evinces any inten- 
tion on the part of the Prudence Company to do a business in 
Tennessee that would require its compliance with our foreign corpo- 
ration statutes. At most the sign indicates that the Prudence Com- 
pany has money to lend and that it has bonds to sell. It does not, 
however, indicate that this money is to be loaned from any agency in 
Tennessee or that these bonds are to be sold by any agency in 
Tennessee. On the contrary three offices of the company are named 
at which it holds itself out as doing business. All these offices are 
without the State. Neither a sale of bonds from such offices nor a 
loan of money from such offices, even on Tennessee property, the 
company having no office in Tennessee, would require domestica- 
tion.” Frank Fox, Trustee, et al. v. River Heights, Inc., et al.,* Tennes- 
see Supreme Court, decided January 11, 1936. (Not yet officially 
reported.) Commerce Clearing House Court Decisions Reporting 
Service Requisition No. 149878. 


* The full text of this — is printed in The Corporation Tax Service, 
Tennessee volume, page 505. 


Taxation 


California. 

Proportion of net income from interstate and foreign commerce, 
attributable to state, may be included in computation of state fran- 
chise tax measured by income. Appellants were affiliated domestic 
corporations engaged in both intrastate and interstate and foreign 
commerce who had filed a consolidated return in connection with the 
California franchise tax measured by income. The state, in addition 
to applying the tax to intrastate income, had also included in the 
computation the part of appellants’ net income from interstate and 
foreign commerce which was attributable to California, found to be 
22.2%, and on that basis an additional tax, to which appellants 
objected, had been assessed. This method of assessment was held 
not to be improper by the California Supreme Court. (The Corpo- 
ration Journal, December, 1935, page 62.) The judgment was 
affirmed by the United States Supreme Court, which held that the 
additional tax did not burden interstate commerce, for, in arriving 
at the amount to be paid for the privilege of using corporate fran- 
chises granted by the state, net income from intrastate, interstate 
and foreign commerce attributable to California may be taken into 
account in computing the tax. The tax was also held not to violate 
the due process clause of the Fourteenth Amendment nor to deny 
appellants the equal protection of the laws, the court reaching the 
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Safe corporate repp 
for foreign corpor 


Corporate representation of companies qualified as foreig 

state, as The Corporation Trust Company renders it tot t 
neys for such companies, includes much more than the mest 
ity of furnishing registered office or agent, or both, 


required in various states, and forwarding communicatic 


to and process served upon a corporation at its statutom 


Corporate representation being the business for which oure 
is organized, the business we originated and have for fam 
years carefully built up, we have developed many refine 


special features that are quite exclusively our own. 
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Taxes 


In the matter of taxes to be 
paid and supose to be filed, we 
give counsel timely notification, 
of course, informing him just 
aon ane — each - is, to 3 
paid and each report an 
sending him forms where they 
are available or telling him how 
they are to be obtained when 
they must be applied for for each 
separate corporation. 


In addition we furnish to the 
attorney The Corporation Tax 
Service, State and Local, for 
each state in which we represent. 
This is a looseleaf service which 
gives the law, official regulations, 
court decisions, etc., for eve 
tax for which a corporation is 
liable in the state. 


New Matters 


In the matter of new law 
new taxes, new regulations, an 
new rulings and decisions, we 
not only take the ordinary meas- 
ures that might be expected of a 
corporate representative to k 
counsel informed of every suc 
matter, but because of the organ- 
ized facilities we have built up 
over forty-three years of active 
work in this line we have an 
unequalled capacity for pee 
in touch with such matters a 
for disseminating the informa- 
tion quickly. 


Service of Process 


The Corporation Trust Com- 
pany has built up a simple sys- 


tem by which the attorney can 
work out in advance specific 
directions for the handling of 
each different type of process or 
communication, which directions 
are automatically followed with- 
out bother thereafter. 


Economy 


The cost of such representation 
figures actually less than fifteen 
cents per day. it is ible 
only because our service is bein 

rendered to the attorneys oa 
many thousands of corporations 
and on a compact, systematized 
plan worked out from our forty- 
three years of experience. 


Convenience 


We accept appointment as cor- 
porate woes from, and 
serve in that capacity for, attor- 
neys only. We are, 
working always hand in han 
with lawyers, suiting our ways 
to lawyers’ methods and devel- 
oping our service to comply with 
lawyers’ requirements— only 
safe course, we believe, for the 
corporation represented. 


of our staff who will be 
talk the situation over wi 
without cost or obliga 
your part. 
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conclusion that the rate was uniform and that no discrimination 
resulted from its application. “There is no merit,” observed the 
court, “in the suggestion that the failure of the act to extend to 
foreign corporations exclusively engaged in interstate or foreign 
commerce in California constitutes an unconstitutional discrimina- 
tion against appellants. A foreign corporation whose sole business 
in California is interstate and foreign commerce cannot be subjected 
to the tax in question.” Matson Navigation Company et al. v. State 
Board of Equalization of the State of California et al.,* United States 
Supreme Court, March 2, 1936, No. 346, October Term, 1935. (Not 
officially reported.) Commerce Clearing House Court Decisions 
eporting Service Requisition No. 153181. 


* The full text of this opinion is printed in The Corporation Tax Service, 
California volume, page 235-70. 


Illinois. 


Failure of Secretary of State to mail franchise tax notices does not 
affect liability of corporation to payment of the taxes. Appellant 
domestic corporation, after failing to file its reports and pay its 
franchise taxes for ten years following organization, was proceeded 
against by the attorney general and, in order to avoid forfeiture of 
its charter, filed the reports and paid the franchise taxes due, together 
with penalties for failure to file the reports and for failure to pay 
the franchise taxes. In this action, appellant seeks to recover the 
penalties exacted by reason of its failure to pay the franchise taxes, 
on the ground that such penalties are not collectible by reason of 
the failure of the Secretaries of State to mail it notices of the taxes 
due. It points out that, although it is provided by statute that a 
failure to receive the notice does not relieve the corporation of its 
obligation to pay the tax, there is no provision in respect to the 
failure to mail, and contends that this is a direct implication that 
the failure to mail the notice would at least relieve the corporation 
from liability for the penalty. In denying the relief sought, the 
court concluded that the penalty is as directly assessed by the 
legislature as the tax itself. “The requirement that the Secretary of 
State give a written notice to each corporation of the amount of its 
franchise tax and the date the same is due adds nothing to the 
definite legislative imposition of the tax and the equally definite 
legislative imposition of a penalty to follow upon delinquency. This 
provision is directory but not mandatory. It is intended for the 
benefit and convenience of the tax-payer but certainly not for his 
relief or advantage.” The Citizens Water Works, Inc. v. Edward J. 
Hughes, Secretary of State, et al.,* 199 N. E. 265. Monroe & Allen 
of Decatur, for appellant. Otto Kerner, Attorney Gerteral (Joseph 
A. Londrigan of Springfield, of counsel), for appellees. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Illinois volume, page 1510. 





The Corporation Journal 159 





Indiana. 


Additional admission fee is due from foreign corporation where 
capital stock represented in state is increased. A foreign corporation, 
upon qualification, paid an admission fee based upon a capitaliza- 
tion of 100 shares of no par stock and a total property of $10,000, 
with an estimated $5,000 to be employed in Indiana. Subsequently 
it was revealed in an annual report of the company that it had, in 
the same year, (1927), increased its capital stock to a total of 133,330 
shares outstanding and had transacted $188,637.01 of business in 
Indiana, rather than $5,000, as estimated. A demand was made by 
the Secretary of State for an additional admission fee based upon 
the larger figures, which the company paid and seeks in this action 
to recover. The statute, (Section 4914, Burns’ Annotated Statutes, 
1926—since repealed and superseded by somewhat similar provi- 
sions), providing for the payment of an additional admission fee 
whenever an increase of $5,000 or more in the proportion of capital 
stock represented in the state was shown in an annual report, the 
court reversed a judgment which had allowed a recovery in the 
lower court. State of Indiana v. Siosi Oil Corporation,* 199 N. E. 232. 





* The full text of this opinion is printed in The Corporation Tax Service, 
Indiana volume, page 151. 


Kentucky. 


Recovery of taxes paid under the Gross Sales Tax Act of 1930. 
On March 7, 1936, the Kentucky Court of Appeals affirmed a judg- 
ment of the Franklin Circuit Court granting a writ of mandamus to 
the appellee company, directing the appellant Auditor of Public Ac- 
counts to draw his warrant against the State Treasurer for taxes 
paid under protest by the company under the Graduated Gross Sales 
Tax Law of 1930 (Ky. Stats. 1933 Supplement, Secs. 4202a-1 et seq.). 
J. Dan Talbott et al. v. United Supply Company Inc.* (Not yet offi- 
cially reported.) Commerce Clearing House Court Decisions Re- 
porting Service Requisition No. 153757. 


The Kentucky Legislature, by the adoption of Senate Resolution No. 39, Acts 
of 1935, approved February 25, 1936, (The Corporation Tax Ken itucky 
volume, page 9304) provided for a refund of taxes paid under the above mentioned 
Gross Sales Tax Law of 1930, whether paid under protest or not won compliance 
with the pot'y wir of the Resolution. This 1930 law was ied by poy pater 
Acts of 1934, First Special Session, and was held unconstitutional by the U 
eee Supreme Court in Stewart Dry Goods Co. v. Lewis et al., U. S. 550. 

The Corporation Journal, June 1935, page 423.) On March 4, 1936, the Attorney 

eral of Kentucky rendered an opinion to the Auditor of Public Accounts, who 
is charged with the administration of Senate Resolution No. 39, to the effect that 
claims ee refunds under that Resolution should not be paid until the constitution- 
ality of the Resolution has been passed upon by the courts.* 





* The full text of these opinions is printed in The Corporation Tax Service, 
Kentucky volume, pages 7581 and 7582. 
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Operating losses are not deductible in computing the state fran- 
chise tax. The franchise tax provided for by Act No. 8, Laws 1932, 
as amended, (since superseded by Act No. 10, Laws of 1935, Third 
Special Session), was imposed on the “capital stock, surplus and 
undivided profits,” the capital stock to be “deemed to have such 
value as is reflected on the books” of the corporation. Here, a 
domestic company, having neither reserve, undivided profits nor 
borrowed capital, had suffered a loss or deficit of $108,807.45 and 
claimed it was entitled to a deduction of this amount from the value 
of its capital stock in arriving at the basis for the franchise tax. 
The Louisiana Supreme Court, in disallowing the deduction, said 
that “capital stock,” by both legislative and judicial definitions, 
consists of the contributions made by the shareholders to the cor- 
poration’s capital, and that the Legislature had not intended “to 

ive a partial or total exemption from the tax to corporations which 
impaired or lost their capital, surplus and undivided profits due to 
mismanagement, carelessness or sheer misfortune.” State of Lowisiana 
v. Bisso Realty & Investment Co., Inc.,* Louisiana Supreme Court, 
decided February 7, 1936. Commerce Clearing House Court Deci- 
sions Reporting Service Requisition No. 152464. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Louisiana volume, page 1514. 


Maryland. 


Shares of stock in a national bank held subject to state taxation, 
although owned by the Reconstruction Finance Corporation. Under 
the Maryland Law, (Maryland Code, 1935 Supp. Article 81, Sec. 15e), 
shares of stock in banks were taxable to the owners, but the tax was 
collectible from the banks, with a right of reimbursement reserved 
to them to charge the taxes against dividends due. The question 
presented was whether such shares in a national bank were to be 
regarded as exempt where the owner of the shares was the Recon- 
struction Finance Corporation, created by the Government, which 
was, in turn, the sole owner of that Corporation’s shares. The 
national bank which had been taxed had claimed immunity under 
the Federal Constitution on behalf of the Reconstruction Finance 
Corporation as well as for itself. 

The Court, assuming, “though without deciding even by indirec- 
tion,” that the Reconstruction Finance Corporation is an instru- 
mentality of government, found that consent to tax the shares had 
been granted by Congress in an act (Section 5219 of the Revised 
Statutes) subjecting to taxation, at the pleasure of the state legis- 
lature, all the shares of a national banking association whose 
principal place of business is within the limits of the state, and held 
that the shares under consideration were subject to taxation when 
owned by the Reconstruction Finance Corporation. Baltimore 





The Corporation Journal 161 


National Bank v. State Tax Commission of Maryland,* United States 


Supreme Court, February 3, 1936; October Term, 1935, No. 283; 
56 S. Ct. 417. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Maryland volume, page 2577. 


Oklahoma. 


Constitutional amendment providing for a Gross Income Tax held 
inoperative because initiative measure was improperly submitted. 
On February 18, 1936, the Oklahoma Supreme Court held that 
Initiative Petition No. 144 (which provided for the amendment of 
Article XXIII of the State Constitution by the addition of two sec- 
tions which imposed a gross income tax on practically all businesses 
at rates varying from one-eighth of one per cent to two per cent), 
adopted by vote of the people at an election held September 24, 1935, 
“was not legally submitted to the people for approval or rejection as 
required by law, and said initiative measure did not become effective 
and that the proclamation of the Governor declaring said election 
valid and said initiative measure duly passed, was wholly without 
force and effect, and that said constitutional amendment had not 
been ratified and approved by the people in accordance with the 
provisions of the Constitution of this State.” A permanent injunc- 
tion restraining the enforcement of the provisions of the petition 
was granted. Associated Industries of Oklahoma et al. v. Oklahoma 
Tax Commission, Supreme Court of Oklahoma. (Not yet officially 
reported.) Commerce Clearing House Court Decisions Reporting 
Service Requisition No. 152440. Keaton, Wells, Johnston & Barnes, 
and Hayes, Richardson, Shartel, Gilliland & Jordan for petitioners. 
C. D. Cund, for Oklahoma Tax Commission. C. W. King, A. L. 


Herr and W. A. Dillon, for respondent. Harve L. Melton and W. M. 
Franklin, of counsel. 


. © We ae Ae oa 


Virginia. 


A domestic corporation, with its only office in the state, is subject 
to an ad valorem tax on its capital, even though its business is inter- 
state in character. This cause was before the Virginia Supreme 
Court of Appeals, after having been remanded to that court by the 
United States Supreme Court for further proceedings. (293 U. S. 
15; The Corporation Journal, December, 1934, page 284.) It relates, 
in its present form, to an ad valorem tax on defendant’s capital, 
defendant contending it is not taxable under Section 427 of the Tax 
Code which exempts from ad valorem taxes the capital or other 
intangible property “owned by corporations organized under the 
laws of this state for any tax year during which such corporations 
do, or have done, no part of their business within this state.” 
Defendant is a domestic corporation with its only office in Lynch- 
burg, Virginia, its business being that of a sales agency. The com- 
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modities sold, however, were at all times outside the state, consisting 
of coal in carload lots sold for collieries located outside the state 
also, no coal being owned or sold on its own account. The court 
observed: “We think it would be untenable to say that the defendant 
corporation does no part of its business within this state. On the 
other hand, it seems manifest to us that, although it relates to inter- 
state commerce, practically all of the essentials of defendant’s busi- 
ness, which is merely that of a sales agency, are localized and 
conducted in the State of Virginia.” In holding the tax valid and 
applicable to defendant, the court remarked that the fact that the 
commodity in which defendant deals is produced and sold outside 
of Virginia, is only incidental to the real situs of the business itself, 
and that to hold defendant corporation exempt from the tax assessed 
on its capital under Section 427 of the Tax Code, merely because its 
business is interstate in character, would not only be contrary to the 
manifest legislative intent, but exonerate the company from its 
proper share of the burdens of the government under whose protec- 
tion it conducts its operations. Commonwealth v. Imperial Coal 
Sales Co.,* 183 S. E. 234. A. P. Staples, Atty. Gen., and W. W. 
Martin and Henry R. Miller, Jr., Asst. Attys. Gen., for the Common- 
wealth. Caskie & Frost and F. P. Christian, Jr., of Lynchburg, for 
defendant in error. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Virginia volume, page 33. 


Wisconsin. 

The Privilege Dividend Tax is held constitutional. On March 3, 
1936, the Wisconsin Supreme Court held constitutional the 2%4% 
privilege tax applicable to corporations on dividends declared and 
received out of income derived from business transacted and prop- 
— located in Wisconsin, provided for by Laws of 1935, Chapter 
505, as amended by Chapter 552. State ex rel. Froedtert Grain and 
Malting Co., Inc. v. Tax Commission of Wisconsin.* (Not yet offici- 
ally reported.) Commerce Clearin — Court Decisions Report- 
ing Service Requisition No. 153 (We are informed that an 
appeal to the United States navaie Court is contemplated.) 


* The full text of this opinion is printed in The Corporation Tax Service, 
Wisconsin volume, page 1584. 


General 


New York: 


Injunctive relief granted against use of identical well-established 
corporate name by a recently organized company. Here, the United 
States District Court, Southern District of New York held plain- 
tiff entitled to injunctive relief where, under its corporate name, it 
had over a seven-year period, built up a large business, and where 
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defendant, a corporation of the same name, very recently incorpo- 
rated, engaged in the same business and had many customers of the 
same class as plaintiff. “If the present condition continue undis- 
turbed,” remarked the court, “the result which will necessarily 
follow from use by defendant of the common name is that the junior 
will appropriate a profit from the accumulated assets of the. senior. 
This would injure the senior and, in the nature of things, the damage 
suffered would be irreparable.” “It is immaterial whether prior to 
incorporation the junior knew of the senior. The motive of the 
defendant is without significance. The plaintiff has a property right 
in the name, and in the use of this it seeks protection from mis- 
appropriation.” “The name was the property of the plaintiff. Not 
alone has the court power, but it is in duty bound on the showing 
made, to protect the plaintiff against invasion of its right to that 
name by a new comer.” Interstate Department Stores, Inc., a Dela- 
ware corporation v. Interstate Department Stores, Inc., a New York 
corporation, United States District Court, Southern District of New 
York, decided January 7, 1936. (Not yet officially reported.) Com- 
merce Clearing House Court Decisions Reporting Service Requisi- 
tion No. 149664. 


North Carolina. 


A corporation may be liable for slander uttered by its officers or 
agents when circumstances warrant inference of authority for the 
tort. The defendants consisted of a corporation and an officer, (its 
vice-president and treasurer), who, in soliciting a brokerage account 
on behalf of the company, had said that plaintiff had sold merchan- 
dise from the consigned stock of the company which was being 
solicited and had kept the money for his personal use, defendant’s 
officer adding that he felt sure that the other company “would not 
want to do business with a thief.” 

The court, in holding that the defendant corporation might be 
liable even though the speaking of the defamatory words was neither 
directly authorized nor ratified by it, said: “A corporation is liable 
in an action for slander or other tort, although the act may have 
been ultra vires and foreign to the objects of its creation, and this 
liability extends to the tortious acts of its servants done in its service, 
and whether such acts were committed by the servants in the service 
of the corporation or solely for their own purposes, or whether the 
corporation authorized or participated in the tortious act are ques- 
tions of fact for the jury, Hussey v. Norfolk S. R. Co., 98 N. C. 34, 3 
S. E. 923, 927, 2 Am. St. Rep. 312, and a corporation may be held liable 
for slander when the defamatory words are uttered by one of its 
officers or agents either by its express authority or in the course of 
his employment and under such circumstances as to fairly and 
reasonably warrant the inference that such words were so author- 
ized.” Britt v. Howell et al., 181 S. E.619. Heazel, Shuford & Hart- 
shorn of Asheville, for appellant corporation. Lee & Lee of Asheville, 
for appellee. 
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Some Important Matters for 
April and May 


This calendar does not purport to cover general taxes or reports to other 
than state offici or those we have been officially advised are not required 
to be filed. The State Report and Tax Notification Service maintained by The 
Corporation Trust Company System sends timely notice to attorneys for subscrib- 
ing corporations of report and tax matters requiring attention from time to 
time, furnishing information regarding forms, practices and rulings. 


AvaBamMa—Annual Franchise Tax due April 1, but may be paid without 
penalty until April 30.—Domestic and Foreign Corporations. 

Catirornia—Quarterly Retail Sales Tax Return and Payment due 
on or before April 15.—Domestic and Foreign Corporations. 

Cororapo—Annual License Tax due on or before May 1.—Domestic 
and Foreign Corporations. 

Detaware—Annual Franchise Tax due after April 1 and before July 1.— 
Domestic Corporations. 

Dominion or CanaDa—Annual Summary due between April 1 and 
June 1.—Dominion Companies. 

Income Tax Return due on or before April 30.—Domestic 
and Foreign Corporations. 

InpIana—Quarterly Gross Income Tax Return and Payment due on 
or before April 15—Domestic and Foreign Corporations. 
Iowa—Quarterly Retail Sales Tax Return and Payment due on or 

before April 20.—Domestic and Foreign Corporations. 

Kansas—Income Tax Return due on or before April 15—Domestic 
and Foreign Corporations. 

Louistana—Income Tax Return and Return of Information at the 
source due on or before May 15.—Domestic and Foreign Corpo- 
rations. 

Matne—Annual Franchise Tax Return due on or before June 1.— 
Domestic Corporations. 

Massacuusetts—Excise Tax Return due on or before April 10.— 
Domestic and Foreign Corporations. 

Minnesota—Annual Report due between January 1 and April 1.— 
Foreign Corporations. 

Missourr—Annual Franchise Tax due on or before May 15 and 
delinquent after June 1—Domestic and Foreign Corporations. 

Income Tax due on or before June 1.—Domestic and Foreign 
Corporations. 

Montana—Annual Statement due within two months from April 1.— 
Foreign Corporations. 

Nesraska—Statement to Tax Commissioner due on or before April 
15.—Foreign Corporations. 

New Mexico—Income Tax Return due on or before April 15.—Domestic 
and Foreign Corporations. 

‘Franchise Tax due on or before May 1.—Domestic and 
Foreign Corporations. 
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New Yorx—Annual Franchise (Income) Tax Return (Form 3IT— 
Article 9A, Tax Law) and payment of one-half of tax due on or 
before May 15.—Domestic and Foreign Business Corporations. 

NortH Daxota—Quarterly Retail Sales Tax Return and Payment due 
on or before April 20.—Domestic and Foreign Corporations. 

Oxnto—Quarterly Retail Sales Tax Return of Information due on or 
before April 30.—Domestic and Foreign Corporations. 

PENNSYLVANIA—Income Tax Return due on or before April 15.— 
Domestic and Foreign Corporations. 

Ruove Istanp—Semi-Annual Report to Department of Labor due in 
April and October.—Domestic and Foreign Corporations em- 
ploying five or more persons in Rhode Island. 

TENNESSEE—Annual Excise Tax Report due on or before May 1.— 
Domestic and Foreign Corporations. 

Annual Privilege (Franchise) Tax due on or before June 1.— 
Domestic and Foreign Corporations. 

Texas—Annual Franchise Tax due on or before May 1.—Domestic and 
Foreign Corporations. 

VermMont—Income (Franchise) Tax Return due on or before April 
15.—Domestic and Foreign Corporations. 

Vircin1a—Income Tax Return and Return of Information at the source 
due on or before April 15—Domestic and Foreign Corporations. 

West Vircinta—Annual License Tax Report due in April_—Foreign 
Corporations. 

Quarterly Gross Income Tax Return and Payment due on or 
before April 30.—Domestic and Foreign Corporations. 


CORPORATE MEETINGS HELD 


During the past few weeks meetings of the corporations named 
below, among many others, have been held at the offices of The 
Corporation Trust Company. 


The United Corporation Pacific Bridge Company 
Butler Steamship Company Van Heusen Products, Inc. 
Federal United Corporation Ethyl Gasoline Corporation 
Union Acceptance Company The Palmer Match Company 
The Union Tobacco Company The Reiss Steamship Company 
United States Realty and Improvement Company 
Allied Oil and Transport Company, Inc. 

United Merchants & Manufacturers, Inc. 

Lincoln Telephone Securities Company 

American District so Company 

Deep Rock Oil and Refining Company 


Cro 
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The Corporation Trust Company’s 
Supplementary Literature 


In connection with the various departments of its business The Cor- 

poration Trust Company publishes the following supplemental pam- 

phiets and forms, any of which it is always giad te send without 
charge to readers of The Journal: 


A Corporation’s Achilles Heel. Containing the complete text of the 
Washing of the Supreme Court of the United, States in it State of 
ashington ex rel. Bond & Goodwin & Tucker, Superior State of 

and of the Supreme Court of N New Mexico in Stiva ¥. Crombie & Co. 


ae ons of great significance to attorneys of corporations qualified in one 
or more states. 


Delaware Corporations. Presents in convenient form a digest of the 


Delaware corporation law, its advantages, for business corpora- 
tions, the attractive provisions for non par value stock, and a brief summary of 


the statuto: rements, procedure and costs of i ration, completely re- 
vised to cakes de enges wade by the emaabeians 1935. 


New Deal Laws of saanieiiah to Corporations. Contains complete 
text of Securities Act of 1933 as amended by Title II of the Securi- 
ties Exchange Act of 1934, all matters in the original act omitted in the 1934 
amendments being set in brackets, and all new matters added by the 1934 amend- 
ments being set in italics; complete text of the Securities Exchan 
and complete text of the amendments approved June 7, 1934 to the Bankruptcy Act 
providing for corporate reorganizations. 


The New Bankruptcy Law. Contains, first, the eleven-word amend- 
ment approved June 18, 1934 to the original amendment to the 
Bankruptcy Act approved June 7, 1934 (and —_— 

ibed above) ; two 
new provisions; and third, = examples of ~ de under the 
new provisions for appointment of trustees (reorganization sought). 


The High Cost of Whistles for Corporations. Benjamin Franklin’s 
classic, “The Whistle,” here is shown, by the decisions in actual court 


cases, to have a very pointed application to some of the policies of some business 
corporations of our own day. A sixteen-page pamphlet for both laymen and 


Special Emi The Case Against Corporate Representation by Busi- 


ness seaeree. Specific experiences of different corporations 
untrained te representatives of such matters as service 

ne aa of taxes due, of corporation reports, etc. 
hee pistes Doing Business. (Revised to April 15, 1934.) A 
198-page | book os rates tf brief di ests at decisions selected from 
indicating = puedo in each a. oo eng 


the question 
service of process in the sta‘ 

Amateur Corporate Representation. A booklet dealing with some of 
the weaknesses of placing a company’s eauieey seores representation 
in the hands of business employes or others not trained in involved. 

When Corporations Cross the Line. A simple explanation of the rea- 
sons for om and purposes of the foreign corporation laws of the various 
states, 


illustrations of when and how a corporation caer Sell cannes o 

them. Of interest both to attorneys and AY corporation officials. 
Questionnaire on Business Outside State of Organization. This is a 
Form for attorney’s use in determining when a corporation should 
hich will usually out the points 


lified. The questions are those w 
Gattemry ve be couaeel. 
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For full details and continuing information 
on Unemployment Insurance and Pay- 
roll Taxes—Federal and State... 


CCH 
UNEMPLOYMENT INSURANCE 
SERVICE 


Covers: Laws e Regulations e Rulings e Court 
and Board Decisions e Unemployment Insurance 
e@ Old Age Benefits @e Payroll Taxes. 


Among the Features: All-inclusive: Federal and 
State—Laws Clearly Explained—Full Annotations 
—Full Text of Laws—Full Text of Regulations 
—Payroll Record Forms—Thoroughly Indexed: 
Topical Indexes, Cumulative Index—Table of 
Cases—New Matters, etc. Special Binder-Tabbed 
Guides. 


LOOSE LEAF — ALWAYS UP-TO-DATE 


Write for details without any obligation 


CormreRnce, CuEATINnG, TorsE ING, 


LOOSE LEAF SERVICE DIVISION 
—— OF _—— 


New YorK CHICAGO WASHINGTON 
EMPIRE STATE BLOG. 205 W. MONROE ST. 730 18TH ST..N.W. 
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FVII POM LIT LICE NG 


HELPFULNESS— 
ORGANIZED, SYSTEMATIC 
HELPFULNESS—THAT IS 

THE BUSINESS OF THE 
CORPORATION TRUST 
COMPANY 
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